FINAL PROCEDURES CONCERNING DISPOSITION OF
MINORS’ AND DISABLED PERSONS’
PERSONAL INJURY-CASES, SURVIVAL ACTIONS; AND WRONGFUL
DEATH CASES WITH SAMPLE PETITIONS AND ORDERS |

| o . | K 3 , March 2023
TO: ALL JUDGES OF THE LAW AND PROBATE DIVISIONS, '
' AND MUNICIPAL DEPARTMENT

FROM: DANIEL B. ‘MALONE’, PRESIDING JUDGE, PRo_BATE DtvrsroN
JAMES P FLANNERY, JR PRESIDING JUDGE, LAw ])IVISION
 E.KENNETH WRIGHT, PRESIDING JUDGE, FIRST MUNICIPAL DISTRICT

“This memora.ndum outllmng procedures to be followed m handhng minors’ and disabled
persons’ personal mjury cases, actions which surv1ve a plaintiff’s death, and actions brought
under the Wrongflﬂ Death Act 740 ILCS 180/0.01 et seq supersedes all prlor memoranda
' relatmg to these procedures..

L INTRODUCTION :

Pursuant to Cook-County (,1rcu1t Court Rules 6.4, 6.5, and 12.15, the Judges of the Law
~Division and Mummpal Department hearing a minor’s or disabled person’s personal injury
action, an action brought under the Wrongful Death Act, or an action.‘which. Survives a plaintiffs
death, shall apprmre the fairness and re(asorrableness ofa proposed”settlement, fix the attorrreys’
fees and expenses attributable 1o the litigatiorr,ladjudicate liens, apportion a percent for wrongful
death and a. percent for survival' action, and determine the 'allooation of the wrorrgful' death
proceeds based ‘upon the degrees of dependency of the next of km where approprrate and enter
the appropriate order . d1smrssmg the act1on Wrongful death matters. without a survival count
shall not be referred to the Probate D1V1510n However survival actions, as well as actrons'
- involving minors and dlsabied persons must, be referred to the Probate Division for the purpose
of appeinting an estate representatlve

Orice the Law or Municipal judge makes these deternnnatrons pursuant to Cook- County
_ Circuit Court Rule 12.15, the judges of the Probate Division are responsrble for appointing
guardians or other representatrves, settmg .and approvmg bonds, authonzmg the set_tlement
distribution of proceeds, approving vouchers, and administering the estate in cases where the



. amount involved requires. administration, such as when the action survives the plaintiff’s death or -

a mmor or disabled person is the recipient of settlement proceeds.

CIL REQUIREMENTS

_A. - Submnssmn of Verdlct or Settlement Petltlon and Proposed Order of B
Distribution. | ' -

Any a.ttomey seeking appioval of a settlement in an actlon mvolvmg (1) a minor’s or
~disabled person s personal injury case; (2) an act1on ‘brought under the Wrongful Death Act; and
- (3) an action Whlch survives a plamt1ff’ s death shall, in a written form, subrmt a petition and
-proposed order of distributiori to”the Law D1v131on or Mummpal Department settling judge

presiding over the matter at the time of settlement.

B. Fairand Reasonable ‘

The settling judge revxewrng the aforementloned settlement petltlon shall demde whether _
the settlement is “fair and reasonable.” Such a determmatlon shall be based upon the totality of
the. known facts Factors that are. conmdered mclude, but are not lumted to: (1) the seventy of the -

injury; (2) an analysrs of habrhty agamst the defendant(s); (3) whether the case was settled
pursuant to arbitration, medratron or pre—tnal proceedings; and {4) in wrongful death cases, the
" alleged level of the defendant’s. eulpabrhty may also be.considered.
~ Recitation of Known Facts in Petition: In order to malce a finding -that the settlement is
“fair and reasonable,” the Petrtron must mclude a brief recitation of the case’s known facts. IT IS |
. NOT SU'FFICIENT TO- MERELY REFER TO ANY COMPLAINTS FILED WITH THE
CASE ,

F air and Reasonable Language in Order: The settlement order must contain the
followmg language: “ The settlement amount is fair and reasonable.”

C. Proceedmgs Transferred to Probate for Estate Administration.

Amount distributable of $10, 000 00 or more: In any action in which the net amount
dlstnbutable after deductlng fees, expenses and liens from the total settlement amount to a minor
or disabled person is $10, 000 00 or more, a proceedmg must be 1nst1tuted in the Probate Division
in the eounty‘where_r the minor or disabled person re51des In such instances, the settling judge’s
order of distribution must contain the follohving language: | |

“The settlement amount approved herein shall be paid only to a guardian
appointed by the probate division where the minor or disabled person resides
and tht.s‘ order shall be ejfectzve only after the entry in the probate division or



circuit cloitrtrof an order approving the bond or other security iequired' to
. administer the settlement and dis'tribution provided for in this o'rder.’-’.

The order shall not contain language whxch appomts a gudrdian, des1gnates a.depository
or purports to waive a bond. Further, the order shall not direct the execution of releases by the
parent next friend or guardlan Said lang_uage would allow setlement without bond and without

: refen'al to the Probate Division. L
| Amoum‘ distributable of $10, 000.00 or less If the minor or dlsabled person is to receive
an amount of $10,000.00 or less the setthng Judge has the discretion o order that all or part of
the funds be: 1) distributed to and controlled by the parent, next frlend or guardian for the sole
benefit of the minor or disabled person until the minor reaches the age of majonty a.nd/or
disability is removed, and/or 2) distributed to the parent, next friend, or guardian to be placed in
‘ .an'interest'-.beari_ng' restricted bank account and held therein until the minor reaches the age of
majority and/or. the disability is removed. In any case, the order of distribution must indicate to |
whom the funds will be distributed, how they will be used and, protected (bank aocouﬁt money
-market account, éic), whether said account will be ta.xed and who will administer the account.
1. Actions brought by a Personal Representatlve :
In wrongful death/survival actions brought by a personal representatwe appomted by the
Probate Division, the distributable amount is administered i in the Probate Division.
Upon the seftlement or d1spos1t10n ofa wrongful death cause of action, the setthng judge
~shall apportion a percent for wrongful death and a percent for survival action, and d_etermme_the
aliocation of lthe kwrongful death proceeds based upon the &egrees of dependency of the next of
km Further, prior to distribution of the proceeds, the settling judge .‘disp'oéing of the wrongful
death case shall consider appointing a guardian _ad litern to represent the interests of any minor or
dise.bl_ed jﬁerson solely for the ‘purpose ‘of distribution. ,Th_e necessity for appointment of a
guardian ad litem usually arises in circumstances in which the proposed distribution allocates a
disproportionately low amount to the minor or disabled person. The fees of the 'guardi'an ad
~ litem shall be paid out of the gross estate rather than the dlstrlbutlve share of the minor.
- The order approving the settlement or entering the Judgment in such actions shall prov1de
that the amount dlstrlbutable based on dependency, shall be accounted for and administered
. in the Probate D1v1s1on Upon the entry of the order, the representative shall file a petition in

the Probate D1V1Slonrrequest-1ng the entry of an order authorlzmg _the repre_sentahve to accept the



distributable amount and fixmg and approvmg the bond, ‘unless waived by the Probate |
Drvrsron or other securlty required pursuant to the settlement ox Judgrnent A copy of the order
_ entered by the Law D1v1510n or. Mu.rnc1pal Department Judge must be attached to the petition.

2. Actions brought by a Wrongful Death Speclal Administrator. o
In wrongful death actions brought by a specral admlmstrator appointed pursuant to 740
- ILCS 180/2, the order entering judgment or approving the settlement shall provide that the court
'7 in wluch the action is heard shall drstrrbute the amount recovered in any such action. However, if
proceeds 1n excess “of $10,000.00 a.re drstrrbutable to a minor or disabled person, the otder of |
dlstrrbutron shall be admmlstered ‘and distributed under the supervision of the Probate
_Division. - ISP A

3. Structured Settlements.

' Structured settlemnents. requlre formulating procedures and/or payment schedules to
safeguard setthng rnmors and disabled persons. in personal injury cases Any structured
settlement proposal is subject to the approval of the settling Judge in accordance with the
~ guidelines set forth in tlns memorandum. _

When structured payment. settlements are utilized, the a.ttorney s compensation shall not
exceed 33. 1/3% (or that allowable by statute) of the “Present Cash Value” of the total settle_rnent
except as set forth in D below. _

D. Attorney s Fees For Settlement of Mmors’ and Drsabled Persons’ Personal

- Injury and Wrongful Death cases. '

Pursuant to Cook County Circuit Court Rule 6. 4(b)

Except as otherwise limited by rule or statute, attorneys’ compensatron :

. shall not exceed one-third of the recovery if the case is disposed of in the
trial - court by settlement or trial. If an appeal is perfected, the
compensation to be paid to the attorney shall not in any event exceed one
half of the recovery

Attorneys Fees’ in Medlcal Malpractice Actlons Filed on or After J: anuary 18, 2013:

~ Under the provisions of 735 ILCS 5/2-1114, effective January 18, 2013,
“In all medical malpractice actions the total contingent fee- for plamtrffs
.attorney or attorneys shall not exceed 33 1/3% of all sums recovered ”

“E. Attorney s Expenses. |
. Every petition. and order of dlstnbutlon rnust include a detailed itemization of all .

expenses clalmed and the party seekrng to recover expenses bears the burden of presentmg



Sufﬁcrent ev1dence to support the claim. GMAC Mortgage Corp. v. Larson, 232 Ill App 3d
697, 703 (3rd Dlst 1992) - Strict Judrcral scrutiny of these items is to be expected pursuant to the-

: apphcable case law. Note: : itemized ch_arg_ es are necessary for _consultants who have been retained
" under Illinois Supreme Court Rule 2014 lg)'( 3), however the consultant’s identig[' is not reguired to
‘be dlsclosed It is within the drscretron of the revrewrng court to determine- whether said expenses
. are ‘recoverable. In. any case where more than one pet1t10n is submitted (i.e., where partles settle
at different times during the 11t1gatron) only those expenses atiributable to the partles involved i in
the particular settlement shall be mcluded in each respectwe pefition ona pro rata basis.
Overhead Expenses: An attorney ‘cannot separately 1temlze and charge to the clrent
: expenses properly designated as overhead. Overhead expenses mclude general office expenses,

such as photoc_opymg, legal newspaper subscrrptrons, telephone and delivery services, telecopler

and research (i.e. Westlaw, Lexis, Law Bulletin), and other similar expenses. Harris Trust & Sav.
- Bank v. Am. Nat’l Bank & Trust Co. of Chicago, 230 IiL. 'App. 34591, 599-600 (Ist D.ist._199l2).!
. Other inappropriate overhead expenses include taxi or rideshare applications, routine ‘local - |
* transportation mileage' Tunch, and 'l.itigation ﬁntdiné contragts. 'Additionally, the"_re will be no
allowance for advances for costs of remaining litigation. - |
' Ambzguous Charges Expenses that are 1ndrst1nct in terms of the task performed its
purposes, or the’ time spent on the task are con51dered_. “ambiguous™ and unrecoverable. Mercado '
v. Calumet Fed. Sav. & Loan Ass’n, 196 TI1. App. 3d 483, 494 (ist Dist. 1990). For example, in
.Mercado, the f'ollolwing undated entries were deemedtoo vague and laeking in sufficient detaiis'- :
concerning the nature of the 1egal tasks performed: 10 hours for “research in connection with the
brief in support of defendant’s motion to dismiss;” and 11 hours for “pesearch for the balanee of
" the case in connection with the appeal and brief.” Id. | _'
| ‘ Excess:ve or Duplzcatzve lelmg The court shall exclude from any distribution order - -
deductions for expenses that are “excessive, redundant, duphcatrve or otherwise unnecessa:ry.
'Berlak v. Villa Scalabrini Home for the Aged 284 Hl. App 3d231, 244 (1st Dlst 1996). _
Medzcal Expenses See Section G below for guzdance regardmg when deductzons Jor'
- medical expenses are and are not permitted. |
) Prospecnve Expenses: Expenses that are prospect1ve such as expenses to be pard by the
} attorney subsequent to the entry of the settlement and distribution order, such as Probate ﬁhng

fees, bond fees, etc., are not recoverable in the Law D1v1s1on ox the First Murnc1pa1 Department



: However to ensure recovery of sald expenses the attorney may mclude the followmg Ianguage

~in the order:

“The - Probate expense(s) claimed herem appear reasonable, - however, |
reimbursement of the same must be obtamed from the Probate estate.”

- Again, expenses for fnture- fundmg of any remaining litigation are not recov_erable.

F. Vouchers :
- In all settlements where the dlstrlbu‘non of the proceeds is not superv1sed by the Probate .
Division, mcludlng wrongful death with no sumval the plamt1ff’ s attomey must within 60. days
~ of entry, file and submit to the-settling judge vouchers evidencing that: 1) the funds have been
‘ distributed and received in accordance with the -settlement order and 2) the attorney expenses
claimed in the settlement ofder are 'oonsistent with costs actually paid. Failure to file vouchers
within this de31gnated period could result in the issuance of a rule to.show cause.
'G.  Liens and Reimbursements for Medical Expenses |
Heaqlth Care Services Lien Act. A valid primary lien under the Health Care Services Lien
Act, 770 TLCS 2371 et seq., shall be satisfied frorn any award, even if the award is in favor of. a
minor or dlsabled person, and even if the award does not spemﬁcally incorporate recovery for
medical expenses 1ncurred or pald Manago v. County of Cook, 2017 IL 121078 §23. There isno
_ inherent conflict between the apphcatlon of the Family Expense Act and the Lien Act. Id. at 133. |
- Insurance subrogation clazms If the parents of the minot receive a benefit from the
payment of medical expenses by an insurer, the i insurer may not recover those expenses from the
minor’s estate. Estate of Aimone v. State Health Benefit Plan/ Eqmcor 248 TlL. App 3d 882, 884
(3rd Dist. 1993). See also, In Re Estate of I—Iammond 141 Ill. App 3d 963, 965 (1st Dist. 1986);
Klem v. Mann, 279 TIL App 3d 73S, 738-739 (lst Dist. 1996); Estate of Woodr ing v. Liberty
| Mutual Fire Ins. Co 71 11l. App. 3d 158 (2nd Dist. 1979). However where the setthng Judge
. explicitly finds that the dependent of an insured was a third-party beneﬁc:lary of the insurance

contract, an insurer’s subrogation claim against the minor’s recovery may be allowed. See, c.g.,

Sosin v. Hayes, 258 1IL. App. 3d 949, 952 (1st Dist. 1994) (The injured minor was named as a

covered dependent under his fathef’s health plan and would continue to receive benefits arising
out of the accident after reaclnng the age of majonty, the minor's mother assigned her rights to
reimbursement for medical expenses to him; and the minor’s father executed the unamblguous

reimbursement agreement for medical expenses with' the insurer on behalf of himself and on




behalf of his minor son, $0 minor was deemed a d1rect contract beneﬁc1ary and subrogat1on was
allowed from the minor’s settlement.). | | N .
.ERISA Plan’s retmbursemem‘ rights. If a self fu.nded ERISA plan requtres relmbursernent :

by all plan beneﬁclanes who receive benefits thereunder, such contra,ctual terms can be enforced :

“to requrre reimbursement from a minor’s settlement and state . anti- subrogation statutes are

o preempted FMC Corp. V. Hohday 498 U.S. 52 (1990); see also Board of Trustees v. Adams,

1998 WL 259543 (N D. 111).

llinois Department of Healthcare and Famzly Services liens. The Illlnms Public Aid' o

Code prov1des that the Illinois Department of Healthcare and Fa:mrly Services has a charge upon

all cla.trns, demands, and causes of action for i mjunes to someone who received or has applied for . -

financial aid, including health care benefits. 305 ILCS 5/11-22. Additionially, this right of
reunbursement “take[s] prronty over all other liens and charges emstmg under the laws of the.

State of Tllinois with the exceptlon of the attorney s lien.” * 1d. Distribution of settlement proceeds

is within the trtat court’s powers. McKim v. S. Ill. Hosp. Serv 2016 IL App (Sth) 140405, 9 17.

Medicare liens. Under the Medicare Secondary Payer Act, Medicare does not pay for
medical services in cases where an injury or illness was caused by another party or in situations
where payment can be made by llablllty insurance. 42 U.S.C. § 1395y(b)(2)(A)(n) (2012) If

Medrcare pays for medical care under such c1rcumstances the payment is construed as a

¢ condlttonal payment.” 42. U S.C. § 1395y(b)(2)(B)(1) (2012); CF.R. § 411.52 (2012) Medicare

~ has a direct right to-recover the entire amount of the bills paid from the entity respon51b1e to

make the primary payment or alternatively from the individual or entity that received payment |

from the responsrble party. 42 US.C. § 1395y(b)(2)(B)(111) 2012) McKtm v. S. IIL. Hospital.
Servs 2016 11 App (5th) 140405 1[22

HI. CONCLUSION

The prov1s1ons of this Memorandum apply equally to mirors’ and dlsabled persons’

personal mjury cases, wrongful death and survival actions. The objective of the procedures
-descnbed above is to permit the total disposition by the Law Drv131on or Mummpal Department

'of a.ny case in whrch a Probate Division action is not necessary, Whﬂe at the same time, ensuring

that. approprlate Probate Drv131on involvement is not eliminated by reason of an overly broad

" Law D1v1sron or Municipal Department order



- Itisto be noted that’ whlle the followmg sample petmons and orders would handle the
great ma_]onty of cases, they may not deal W1th those which go to verdict and judgment as

opposed to settlement In those cases, orders must be ta:llored to su1t the partlcular circumstances

in mind the bove procedures.

"ame.sP'Flzm@ '
/\Presiding Jud '

. Daniel B. Malone
Presiding Judge
~ Probate Division




